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RE:

Support for Retaining Rule 17, the "1/3 Rule"

This letter and the attached package of material is respectfully submitted in hopes that you
will recommend to the Supreme Court of Texas that the Court Reporters Ethics Rule 17 (the "1/3
Rule") be retained as is. TCRA is joined in this position by trial lawyer associations and litigation
attorneys who have supplied letters included in this packet. Before you vote, we ask that you take
time to review this material. The bottom line is that when the Supreme Court adopted the 1/3 Rule,
it was enacted to prevent a serious issue of cost shifting and interstate firm contracting practices
that did not meet Texas' standards of ethical practices for court reporters. The 1/3 Rule is not the
problem; it was-and is-the solution, and we should not lose it.
You have heard the argument that a central reason for TEXDRA's proposal is to
supposedly increase revenue from out-of-state court reporting jobs, but that proposal would also
affect every deposition taken in the State of Texas. As we hope you will see, TEXDRA's proposal
to promote lowering the cost for taking the original deposition and raising the cost of a mere copy,
is not only unfair and unjustified, but it is a proposal to recreate the very problem that the 1/3 Rule
was adopted in the first place to prevent. Revenue from copy sales is not a stable source ofrevenue
for the court reporter who does the hard work of creating the original-it is just too easy in these
days of electronic records for copies to be obtained without payment. What TEXDRA proposes
to do is leave the working freelancers with the ability to charge a higher price for copies that won't
be purchased. TCRA believes that TEXDRA's proposal will more greatly benefit big courtreporting firms making deals with major litigation parties, like insurance companies, to the
detriment of the freelance reporters themselves if their revenue stream is shifted more to copy
sales. It is not in the best interest of the Texas freelancers nor the court reporting profession to
change or eliminate the 1/3 Rule.
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TCRA's MEMBERSHIP of FREELANCERS

Also, let me clear up one myth about the membership of the TCRA, i.e., the myth that
TCRA represents official court reporters, not the :freelancers who would be most adversely affected
by TEXDRA's proposal. When TEXDRA was formed a couple of years ago, they began a
campaign to recruit freelancers to leave TCRA and to join them because TCRA continued to
support the 1/3 Rule. That marketing campaign has not worked. And TCRA is still the
organization that represents many times more Texas :freelance reporters than any other
organization. The current proportion of TCRA membership that are officials, freelancers or
CART/Captioners is 57% officials, 41 % freelancers, and 2% CART/Captioners. Neither the
number of TCRA members nor the proportion of members who are officials versus freelancers has
changed appreciably over the last couple of years since TEXDRA was formed.
TCRA stands up for all its members. State statute bars official court reporters from
charging for a copy more than 1/3 of the cost of the original. And TCRA believes that by protecting
the 1/3 Rule they are standing up for the best interests of freelancers especially. After all,
Webster's defines ":freelance" as "a person who pursues a profession without a long-term
commitment to any one employer." TEXDRA's proposal does not promote such independent
entrepreneurship by freelancers, and it does not promote fair payment to the court reporter who
actually does the work of taking the deposition.
HISTORICAL REASONS FOR THE 1/3 RULE
I tried to find records from the Supreme Court and the Office of Court Administration from
2002, the last time there was an assault on the 1/3 Rule, but those records have not survived the

records retention polices. But TCRA had its file from back then. Some might say that what
happened 15 years ago is not relevant, but the reasons why a rule-or even a Constitution-is
adopted is relevant especially when you seek to virtually abolish it. And, importantly, you will
note that in 2002, the Supreme Court was presented with the same arguments TEXDRA now
makes and rejected those arguments in retaining the 1/3 Rule we have today. Included in this
section of the TCRA package are:
•

•

TCRA's letter (April 4, 2002) noting that "Prior to the adoption of[the 113 Rule],freelance
court reporters and firms were able to cut special deals with attorneys, charge them
miniscule rates, and offset their fees by charging opposing parties premium rates to make
up the difference. It was common practice for parties in litigation who had no control over
hiring the court reporter to pay more money for copies ofdepositions than the hiring party
paid for taking the deposition."
TCRA's Position Statement (April 2002) referring to cost-shifting practices prior to the 1/3
Rule as "Such practices prohibit all parties to litigation from being treated equally and
fairly. In Texas, however, the national-level court reporting firms have a problem. They
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•

•

•

•

can't keep their 'special deals' with their party clients because they have no way to make
up the difference by shifting the cost to the other side because we have the '113 Rule'."
From Opponents of the 1/3 Rule in 2002, making almost the exact same arguments
TEXDRA now makes, about comparison of copy prices in other states, asking "Why
should Texas reporters earn less than other reporters across the country?"; about how the
1/3 Rule takes "money out of the pockets of Texas Court Reporters."
NCRA's letter opposing the changes to the 1/3 Rule (June 14, 2002), and noting, "The
neutral role ofthe court reporter is a cornerstone ofthe American civil and criminal justice
systems. Litigants, other participants in the judicial system, and the general public expect
and have a right to demand that depositions and other court proceedings be recorded by a
competent, independent and neutral court reporter, who has no stake, financial or
otherwise, in the outcome of the action."
Letter from United American Reporting Services (David B. Jackson) (April 3, 2002),
noting "Keeping the 1/3 Rule ensures that all parties to litigation are treated equally and
fairly, and that no one party has the ability to use the court reporter as a weapon against
its opponent."
Letter from Debbie Main (Past President, TCRA) (April 18, 2002) noting that the 1/3 Rule
was adopted to apply to freelance reporters to avoid cost-shifting and is consistent with
Tex. Gov't Code section 52.047(c) that applies to official reporters.
COMMON SENSE & VIEWS OF ATTORNEYS SUPPORTING THE 1/3 RULE

Included in TCRA's packet are letters from lawyer associations and law firms who support
the 1/3 Rule and oppose the TEXDRA proposal. They all recognize that there is no good reason
to increase the cost of a mere copy of transcript.
•

•

•

•

Letter from the Dallas Trial Lawyers Association (March 8, 2017), comprised of over 500
practicing trial lawyers in the Dallas/Ft. Worth area. Their letter expresses concern for
increased costs and says the proposed rule change "would also encourage potentially
unethical relationships among freelance court reporters and ignores advancement in
technology that should have reduced deposition fees." The letter also says, "It is unclear
what problem the proposed changes to the existing law are intended to address."
Letter from the Tarrant County Trial Lawyers Association (March 13, 2017) comprised of
over 100 practicing lawyers, and objecting to the increase in price a court reporter could
charge for a copy of a deposition.
Letter from attorney Joes Luis Garriga (April 20, 2017), noting, "In the past JO years, many
efforts have been made by the Texas Legislature and the Texas Supreme Court to limit and
reduce litigation costs. The proposed amendment of the 113 Rule would be a step
backwards, not forwards."
Letter from attorney C.H. (Hal) Brockett, Jr. (March 10, 2017), an attorney of almost 40
years asking "that the One-Third Rule not be amended and that the current charges seem
reasonable andfair to the court reporters as well as to my clients."
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•

•

•

Letter from attorney Mark Henry Dettman (March 13, 2017), noting his opposition to the
proposed amendment to the 1/3 Rule because of "the detrimental effects that could come
with any amendment of the current one-third rule, including increased costs to litigants, to
government, and to the legal profession."
Letter from attorney John P. Lewis (February 1, 2017), making the important point, "A
copy of a deposition transcript should not be expensive, especially in this electronic age.
The reporting service incurs little additional expense in providing copies as the charges to
the party engaging the reporting service and receiving the original transcript should
adequately compensate the service. Eliminating the 'cap' on copy charges will enable
larger and frequent litigants to manipulate and use the system to unfairly and inequitably
shift deposition costs to their adversaries through arrangements with the larger reporting
services."
Letter attorney Ditty Bhatti (March 2, 2017), noting that "Removing the 113 cap would
allow larger and frequent litigants to gain a substantial advantage, manipulate and use the
system to shift deposition costs to opposing counsel, or make the process so costprohibitive that it impacts the actual litigation of the issues."

FREELANCE REPORTERS TESTIMONY
Included in TCRA' s packet is testimony from freelance reporters who are TCRA members
in support of retaining the 1/3 Rule and up-to-date material from NCRA's website warning about
the kind of contracting that can result without the 1/3 Rule.
•

•

•

•

NCRA's website material on "Contracting": "Q: Insurance companies and their attorneys
say that they have established contracting arrangements with court reporting firms in order
to cut the costs of their litigation. Isn't that a good thing? [NCRA] A: Only if the success
of our system of justice is measured solely by how it affects corporate balance
sheets.... [CJ ourt reporters are officers ofthe court whose impartiality, as with judges, must
remain utterly beyond question in order to ensure the enduring confidence and faith from
which our judicial system derives its legitimacy." (Quoting a resolution from the American
Judges Association).
Lorrie A. Schnoor, a freelance reporter for 26 years. "We believe that changing or even
abolishing the one-third rule is not in the best interest of the public, nor is it in the best
interest offreelance reporters in Texas."
Lila Lockwood, a freelance firm owner since 1993. "One of the biggest complaints and/or
concerns we hear from court reporters today is attorneys not buying copies of the
transcripts, but instead making their own copies.... If attorneys are not buying copies at
the 113 rate, they won't buy a copy at a higher rate."
Leah Osteen, freelance reporter for 29 years. Expressing concern that without the 1/3 Rule,
big reporting firms will be given a competitive edge by "offering lower rates to the attorney
who initiates the deposition in return for that attorney sending the reporting firm all of
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(
•

•

their business and then the reporting firm maldng up the difference by charging more for
copies."
Teri Lynne Workman, freelance reporter for over 30 years. "The only logical reason to
want the ability to charge as much for a copy is the marketing and negotiating tool that
aligns court reporting firms large enough to handle such volume business with litigants,
usually insurance companies, who are constantly involved in lawsuits. This gives an unfair
advantage over smaller court reporting firms, independent reporters, and the one-time
litigants who deserve equal access to our judicial system ."
Sylvia Kerr, independent freelance reporter for 26 years. "Firms now tell the reporter what
rate they will pay the reporter, based on the deal the salesperson struck, and they don 't
disclose to the reporter what the page rate is to the attorneys. Because there's no form of
disclosure between the firm and the reporter certifj;ing to the transcript and the cost of the
transcript, there's no way ofknowing ifwe [freelance reporters] are being treated fairly."

TCRA thanks you for this opportunity to provide insight into the reasons TCRA strongly
defends the 1/3 Rule and asks you to do likewise.

ALESHIRELAW,

PC

#Jt~ .

(

Bill Aleshire

(
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Texas Court Reporters Association
''THE 113 COPY RULE''
"Unprofessional Conduct may include . .. cliarging for a copy at a rate
more tlzan one-tliird (113) tlie per page cost of tlie original and first copy."
(Standards and Rules for Certification as Pro1nulgated by tlte Supreme
Court of Texas, Rules for Unprofessional Conduct, IV.B. (13)
WHAT DOES IT MEAN TO TEXAS CSRs?
he "1/3 Rule" was put into effect when a
practice of cost shifting began to come to light
in the deposition process in Texas. A lawyer
and a court reporter would join forces to take
depositions at little cost to the lawyer and great
benefit to the court reporter. The court reporter
would offer to take the depositions at a very reduced
rate, (in one specific case, $0.00), knowing he/she
could make up any difference plus some by charging
parties to the other side, who had absolutely no say in
their employment, whatever they wanted to charge.

T

(

eporters who engage in this practice refer to
this as "free enterprise." Some reporters in
this state now have "arrangements" with
larger court reporting firms who have done this exact
same practice on a national level. The large oationallevel court reporting firms have taken it a step
further. They are not just joining forces with the
lawyers, they are now going straight to the parties to
the litigation and adopting the same practice.

R

U

sing practices like this in our profession has
caused a great deal of controversy in the legal

profession. It basically works like this: The
national-level court reporting firm goes to the party
to the litigation and offers special rates in return for
the party's mandate to their counsel that they use this
national-level court reporting firm exclusively. The
national-level court reporting finn then uses this
contract to recruit court reporters to cover all the
work under this contract. In most states it seems to
work very well, because these special rates are easily
offset with what they charge the captive audience on
the other side of the litigation.

(

uch practices prohibit all parties to litigation
from being treated equally and fairly. Jn Texas,
however, the national-level court reporting
firms have a problem. They can't keep their "special

S

April 2002
deals" with their party clients because they have no
way to make up the difference by shifting the cost to
the other side because we have the "113 Rule."
exas CSRs are very fortunate to have this Rule
in place to ensure that no one party has the
ability to use the court reporter as a weapon
against its opponents. A one-time litigant should not
have to bear the burden of offsetting some large
litigant's "quantity discount," which is exactly what
abolishing the "1/3 Rule" would do.

T

Per a request from a Texas CSR, a public meeting has
been set by the Court Reporters Certification Board
(CRCB) Rules Committee to address this issue. The
CRCB will then hold an open meeting on July 27 to
discuss any Board action or recommendations to the
Supreme Court. Enclosed is an invitation for public
comment from the CRCB.

Take immediate action!
Protect your profession and the citizens of Texas.
Write a letter expressing your concerns and
rationale regarding the abolishment or

modification of this Rule. You must include your
Texas CSR number and/or your CRCB firm
registration number. Address your comments to
the CRCB and send us a copy for our files.

Texas Court Reporters Association
P.O. Box 40429
Austin, TX 78704
Facsimile: 512~440-8683

FROM THE PROPONENTS OF
REVIEWING THE 1/3 RULE
The CRCB meetings are open to the public, and public comment on the 1/3 Rule will be heard on

July 27, 2002.
Written comment is due to the CRCB by June l 7, 2002.
The 1/3 Rule limits chBTges for copies of depositions, stated in the Standards and Rules for
Certification of Certified Shorthand Reporters as Promulgated by the Supreme Coun of Texas,
IV.B.13 and is as follows.
"Unprofessional conduct shall include, but not be limited to: 13. Charging for a copy at a rate more
than one-third (113) the per page cost of the original and.first copy."

What You Need to Know!
•

The national average for a copy sale. according to a survey conducted for the NCRA, is 46% of
the original. Texas reporters receive 33%. Why should Texas reporters earn less than other
reporters across the country?

•

On a recent survey conducted, the national average for a copy sale was 54 %, and only one other
state in the US charges less than Texas on a copy sale.

•

A TCRA representative stated that it is the Board's duty to protect the citizens of Texas; not put
money into the pockets of court reporters NO other states, beside Michigan and Arizona,
regulate the amount charged for a copy sale Michigan rule states the per-page fee for a copy
must not exceed 2/3 of the original per-page fee; Arizona states the charge for the original is no
less than 60 per cent higher than the charge per copy Both states only make this mandatory
when there is a "contract" involved. Again. why are Texas reporters regulated when no other
reporters in the nation are? Is it the Board's duty to take money OUT of the pockets of Texas
Court Reporters?

•

When networking depositions to an out·of-state reporter, because no other state mandates
charging 1/3 the original for the copy, the out-of~state reporter's charge to the Texas reporter is
higher than permitted by law, thus incurring a loss of income to the Texas reporter

•

Opponents of the review of the 1/3 rule say it was put into effect in 1995 when the practice of
cost-shifting began. There were NO complaints filed, NO licenses suspended or revoked
alleging cost,.shlfting or price gouging practices prior to 1995 to substantiate the necessity of the
1/3 rule,

•

Opponents of the review of the 113 rule claim it protects from cost-shifting If cost-shifting is
truly the issue behind the 1/3 rule, entertain new language to the Supreme Court that prohibits
the practice of cost~shifting, and not keep language that regulates rates in a free market

•

In 1994 when the Texas Court Reporters Certification Board proposed the 1/3 rule, court
reporting firms were not under the auspices of the Board. Due to legislation passed in 2001,
firms are now regulated by the CRCB. Therefore, the Board can thoroughly examine and
t:valuate ai1y claims of ~'impropriety", or other issues of unprofessional conduct, fraudulent
business practices, including any specifically related to cost-shift;ng.

•

TCRA's argument is that the CRCB should protect the copy attorney from price gouging. Rule
203.3(C) allows the copy attorney to obtain a copy from the custodial attorney. An attorney who fears
price gouging may obtain his copy from the custodial attorney It is up to the firm to price the copy
such that the:: copy attorney will purchase from the reporter~ a perfect e:itample of the way the free
market system should work.

•

The President ofTCRA says that th~ Board should not be involved in the pricing of a reporter's
products and services, however, the Supreme Court only enacted the 1/3 Rule based upon
recommendations from the Board, The Board should make a recommendation to the Supreme Court
to right this wrong und truly not be involved in the pricing of our products and services!

What Can YOU Do?
The deadline for written comments to be received by the Board office is Monday, June 17, 2002.

PLEASE USE THE SUBMlSSlON FORM FOUND ON THE CRCB WEBSITE AT
WWWCRCB.STATE.TX.US
PLEASE SEND YOUR SUGGESTIONS FOR REVISIONS AND/OR ADDITIQ.NS.TO:
Court Reporters Certification Board

F' 0 Box 13131, Austin, TX 78711-3131 or,
Email: info@crcb.sta.te.tx.us

Come to the July 27, 2002 quarterly Board meeting and let YOUR voice be heard'

Certified Shorthand Reporters

UNITED AMERICAN REPORTING SERVICES, INC.

David Jackson

2725 Turtle Creek Bi:mlevard
Sulta2~0

CSR,ROR

d.b.Jaekson@mi11dsprh1g.com

Dallas, Texas 75219

Phone: (214) 855·5300 x308
Fax: (214) S!iS.1478
1-lltlU-445-7718

April 3, 2002
Mike Cohen, Chair
CRCB Rules Committee
%Judy Miller
Re: "1/3 Rule" in Rules of Unprofessional Conduct for Court Reporters

Dear Mr. Cohen and Committee Members:
It has been brought to my attention that a member of the Court: Reporters Certification Board has been requesting review
of the "1/3 Rule." That is the Rule that provides that a court reporrer can charge a party ordering a copy of a deposition
no more than 1/ 3 the per·page amount that reporter charged the taking attorney for the 0&1.

I was on the Court Reporters Certification Board from 1984 to 1991, when the first discussions about the Rules of
Unprofessional Conduct began to take place.

The "l/3 Rute" was put into place when a practice of cost shifting began to come to light in the deposition process in
Texas. A lawyer and a rourt reporter would join forces to take depositions at little cost to the lawyer and great benefit to
the court reporter. The court reporter would offer to take the depositions at a very reduced rate, (in one specific case,
$0.00), knowing he/she could make up any difference plus some by charging parties to the other side, who had
absolutely no say in their employment, whatever they wanted to charge. Reporters who do this like to refer to that as
"free enterprise." Certain reporters in this state now have "arrangements" with larger court reporting firms who have
done this exact same practice on a national level. The large natlonal·level court reporting firms have taken it a step
further. They are not just joining forces with the lawyers, they are now going straight to the parties to the litigation and
adopting the same practice. It basically works like this: The nationaHevel court reporting firm goes to the party to the
litigation and offers special rates in return for the party's mandat:e to thelr counsel that they use this national-level court
reporting firm exclusively, The nationaHeve! court reporting finn then uses this contract to recruit court reporters to
cover all the work they've contracted for. In most states it seems to work very well, because these special rates are
easily offset with what they charge the captive audience on the other side of the litigation. In Texas, however, the
national-level court reporting firms have a problem. They ain't keep their "special deals" with their party clients because
they have no way to make up the difference by shifting the cost to the other side because we have the "1/3 Rufe."
If a member of the O:lutt Reporters Certification Board tells you this is just an "officials" thing, they are probably someone
who Is lobbying for their own personal benefit. They should probably be reminded that they were appointed to that
Board to protect the Interests of the public, not the interests of court reporters, and not the interests of thelr own firms.
Keeping the 1/3 Rule ensures that .an parties to l!tigation are treated equally and fairly, and that no one party has the
ability to use the court reporter as a weapon against its opponents. A one-time lttigant should not have to bear the
burden of offsetting some large litigant's "quantity dfscount," which is exactly what abolishing the "1/3 Rule!' would do.
Respectfully,

David B. Jackson, CSR, RDR
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Litigation Support

Real Time Translation

Dally Copy
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Texas Court Reporters .Association
PRESIDl1NT
Curtis High. CSR, Rl'R
600 N. Pearl St ; Ste 640
Dulht1. TX '/5201
palmluro·i1)wotldm:l all nd
Phom: 214/220·2·M!l
Fax 214i1W-2777

April 4. 2002

Judy K. Hobart, CSR, RPR
Hobart & Cornpany
608 Donna Lane
Bedford, Texns 76022
Deur Judy:

TCRA needs your help!
This past Ji.muary~ J attended the Court Reporters Certification Board (CRCB) meeting. Before the conclusion

of the meeting, a topic not on the agenda was brought up by CRCB Board Member Kim Tindall (Esquire
Deposition Services, San Antonio). Ms. Tindall requested consideration for the abolishment or modification of
the "J/3 Copy Rule" or Rule 13 of the 14 Rules of Unprojessi01wl Cmuluctjor Texas O>w•t R~porters. Sine€!
this item was not on the agenda, Judge Frank Montalvo, CRCB Chair, asked that the CRCB Rules Committee
meet to discuss the request and then bring their recommendations to the Board. The CRCB Rules Committee
has scheduled a meeting for Thursday, April 25, 2002.

In the interim, Ms. Tindall is actively lobbying for the abolishment or modification of this rule.
You may remember lhat inJ995 the CRCB worked to establish the 13 Rules of Unprofessional Conduct These
rules were promulgated to assist the CRCB in enforcing Section 52.029(a)(9) of the Texas Government Code
when grievances are med against court reporters. [These rules are published in the "Texas Rules of Court_,.
2002 Edition." Section IV: Revocation of Certification, pages 569 and 570.]

or

Prior to the adoption
Rule 13, frcdance court reporters and !inns were nblc to cut special deals with
attorneys. charge them minuscule rates. and of[<;ct their foes by charging opposing parties premium rates to
make up the difference. It was common practice for parties in litigation who had no conlrol over hiring the
i.:ourt reporter to pay more money for copies- or depositions than the hiring party paid for wking the deposition.

If this practice is allowed It) resume. the making or specktl deals during discovery \Viii cause a chain
P.O. BOX .t0-U9 AUSTIN, TX 78704
!~HONE (512) .t<i:?-.3650 FAX (512) 4..t0-8683
tcrnlld<J'tiJlash.nl.!t
\n\w.tcrll·t1t1li111;<,,cu111

or events

detrimental to your profession and open u Pandora's box of abuse.
f am writing to urge you to take action, Protect your profession and the citizens of Texas. Should Rule 13 be
abolished or modified. it can only enhnnce the self-serving interests of' those Texas court reporters and firms
with disregard for the integrity or the court reporting profession.

TCRA asks that you ...

*

Write a letter to: Mike Cohen. Chair, CRCB Rules Committee expressing your concerns and

rationale regarding the abolishment or modification of Rule 13; and

*

Send the or(i.;inal letter to TCRA headquarters and Curlis High will hand deliver.
(Please make sure that we receive your letter by April 23, 2002.)

I appreciate your time. consideration. and response to this urgent request.
Sincerely,

•t

H. Morrow, CMP

Executive Directm
~jlhm

Debra Main, CSR RMR RPR
Official Co111t Reporter
372nd Df.s/rict Court

Tammi County Justice Center

401

w. B111lkrwp, 6111 naar

i=prt Worth, Texas 76195-7119

p/Jona: 817-884-2995

fax: 817·884-3361

April 18, 2002

Mike Cohen, Chair, Rules Committee
Texas Court Reporters Certification Board

PO Box 13131
Austin TX 78711-3131
RE:

nbolishmcnt of"l/3" rule in the Rules of Unprofessional Conduct pertaining 10 Texas court rcponers
Standards a11d Rules for Ccrtificatio11 o/Ceriificd Sl10rtlm11d Reporters, Sect/011 /V (lJ), as promulgated by the
Supreme: Court of Texas [Texas Rules o/Coun (Stale} 2002]

Dear Mr. Cohen, and Committee Members:
It is my understanding that a proposal is being made to abolish or modify Rule 13 of the Rules of
Unprofessional Conduct governing Texas Certified Shorthand Reporters. I would like to voice my
objection to any change in this rule. It needs to stay exactly as it is worded.
lt took many, many years to finally achieve a state-mandated certification process for court reporters

here in Texas. Prior to 1978, there was no governing body overseeing the court reporting profession.
Can you imagine Texas attorneys practicing without the State Bar oversight? There is a true need
for rules to be put into effect regarding these professions.

When Chapter 52 of the Government Code was first enacted, it addressed what could be charged by
official court reporters for copies ofcourt transcripts [not to exceed 1/3 of the original cost per page;
now 52. 047(c)]. At the time there was no rule governing what freelance reporters could charge for
copies of depositions.
The Texas Court Reporters Certification Board soon recognized a need for a freelance guideline to
be set forth, so they worked difigently to address this and other issues in the J3 Rules of
Unprofessional Conduct. This was an effort to help the CRCB in enforcing grievances filed against
court reporters. The Supreme Court agreed, and Section JV(l 3) as set out above has been the law
for several years.

Prior to the adoption of this 113 rule, freelance court reporters and firms were able to cut special
deals with clients, charging them a very low, nominal foe for the original of a deposition, and then
offsetting these foes by chargi11g opposing attorneys premium rates to make up the difference. A

trend developed in certain instances where parties in litigation who had no control over hiring the
court reporter were paying more for copies of depositions than the hiring party for taking the
deposition.

Many people worked long and hard to help create, finalize, and present the Rules of Unprofessional
Conduct to our Supreme Court, and they certainly have a place in the management of our profession.
To do away with or modify this particular part of the rule would take us a step backward in
maintaining the creed that every Texas court reporter should live by: to be the impartial keeper and
preparer of the record. You cannot be impartial if you continually try to manipulate the system and
rules, all in the name of$$.
1 urge your Rules Committee to recommend to the Board that this 113 rule stay exactly as it was
created.

Sincerely,
,"
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Debbie Main, CSR RMR
Past President, Te.vas Court Reporters Association (1988·1989)

l\'L\R.KJ. GOLDEN, CAE
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Exrmfu'l Dket!t1r

NCRA.

Gu<>ii!lalilofU"'Rt'<>'Jl'd

June 14, 2002
The Honorable Frank Montalvo, Chair
Court Reporters Certification Board

PO Box 13131
Austin, TX 78711-3131

Dear Chairman Montalvo,
I am writing to you in response to the Board's April 9, 2002, invitation for public comment on
certain rules governing transcript charges, specificatly: Texas Government Code, Section
42.047(c); and Standards and Rules for Certification as Promulgated hy the Supreme Court of
Texas, Rules for Unprofessional Conduct, Section IV.B.(13). It is our understanding that the
Court Reporters Certification Board will review these provisions at· its July 27, 2002, quarterly
meeting.
In the past few years, a practice known as third-party contracting has been introduced within the
court reporting industry, with deleterious effect upon the important role that the reporter, as an
officer of the court, plays in the proper administration of justice. As I am sure that your board is
familiar with this issue, I will not go into great detail on the specific practices and problems
third·party contnwting creates. Simply put, arrangements between court reporters (or agencies)
and parties or parties-in~interest that extend beyond the scope of a particular
deposition/proceeding create, at a minimum, an appearance that the reporter has a financial
interest in the outcome of the action in favor of the party with whom the reporter has the
exclusive or long-term contract. Such agreements are particularly problematic in that they can
place the terms governing how the record of a proceeding is created into the hands of a third
party, who has no legal or ethical obligations to the court. This can lead to arrangements that
discriminate in their treatment of the parties in a proceeding and thal permit or require that
services be provided exclusively or on a preferential basis to only one party.

One particularly pernicious result possible under such agreements is the practice of cost shifting.
Some contracting arrangements will include terms that lower the price charged to the contracting
party and recover the difforence from other parties in the proceeding, in essence, forcing the
other parties to subsidize the preferential terms enjoyed by the contracting party. It is our
understanding that one of the objectives of the rules currently under review by the Texas Court
Reporters Certification Board is to limit or prevent such practices.
The National Court Reporters Association (NCRA) has worked in close partnership with its
affiliated state associations across the nation to seek legislative and/or regulatory measures to
proscribe harmful third~party contracting practices, including cost shifting. Our concerns are not
exclusive to the members of the court reporting community. Other major stakeholders in the
National Court Reporters As~ociacion + 8224 Old Courthouse Ro:id • Vienna, Virginia 22182-3808
Tel: i03-556-628S • Fmt:703-556-6291 + 1TY: 703·556·6289 + 1"800-272·NCM (6272)
www.NCRAonline.org
St!rving tlJc court reporting and captioning professions

The Honorable Frank Montalvo, Chair
June t4, 2002
Page2
judicial process, specifically judges and the Bar, have felt this issue was important enough to
warrant their support of the same policies tlmt NCRA is pursuing. Such national organizations as
the American Judges Association, the American Trial Lawyers Association, aud the National
Conference of Metropolitan Courts, among others, have adopted fom1al resolutions to this effect.
Currently, there are 25 states that have rules in place that regulate or prohibit third·party
contracting practices. Different states (and in some cases, different localities or court systems)
have and will, legitimately, take different approaches to accomplishing the same policy goals and
objectives, adopting the rutes best suited to focal custom and practice, Accordingly, a variety of
approaches are reflected in the specific rules or legislation enacted within these states.
The Texas Court Reporters Association (TCRA) is uniquely situated to assist the Board in its
establishment of new regulations and/or reauthorization or refinement of existing regulations
governing third~party contracting practices in the state of Texas. It is a broadly based and
member-driven organization of court reporters, governed by an elected board of directors
representing districts, covering the entire state. For the more than 70 years it has been in
existence, it has been a leader in setting guidelines and policies that assure the professionalism
and integrity of court reporting in the state of Texas. In fact, Texas has been the model that
many other states have chosen to emulate in many areas of professional and ethical standards.
The neutral role of the court reporter is a cornerstone of the American civil and criminal justice
systems. Litigants, other participants in the judicial system. and the general public expect and
have a right to demand that depositions and other court proceedings be recorded by a competent,
independent and neutral court reporter, who has no stake, financial or otherwise, in the outcome
of the action. NCRA will aiways support rules and re&>ulations that protect that impartiality.
NCRA is fully supportive of TCRA in its efforts to implement, modify or preserve the specific
rules best suited to the unique circumstances of the state of Texas to assure this outcome,

If you have any questions or concerns that you would like to address or you need additional
detail on any matter touched upon in this letter, please feei free to contact me.

Thank you for your attention to this letter.
Respectfully submitted,

Mark J. Golden, CAE
Executive Director
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To:

Judicial Branch Certification Commission (JBCC)
Court Reporters Certification Advisory Board Committee

MARTY MATTHIOWS
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Re:

The "One-Third Rule" concerning deposition fees
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Dear Committee,
The Dallas Trial Lawyers Association (DTLA) is OPPOSED to proposed
changes to the "One~ Third Rule" concerning deposition fees found in the Judicial
Branch Certification Commission's Court Reporters Code of Professional
Conduct. DTLA believes the proposed changes would unnecessarily drive up
litigation costs and create confusion and lack of uniformity within the court
reporting industry,
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DTLA is comprised of more than 500 practicing trial lawyers in the D:FW
area, the majority of which practice in areas that heavily rely on court reporters
and the taking of depositions, As a result, DTLA is in a unique position to
appreciate how the proposed changes will impact litigation and drive up costs.
DTLA joins the Texas Court Reporters Association in opposing the
proposed changes because it would allow court reporters and court reporting fim1s
to charge significantly higher rates for depositions. It would also encourage
potentially unethical relationships among freelance court reporters and ignores
advancement in technology that should have reduced deposition foes. The
proposed changes would increase the price court reporters could charge for a copy
of a deposition - this in an age where the majority of depositions are transmitted
electronically. It is unclear what problem the proposed changes to the existing law
are intended to address.
Please feel free to contact DTLA with any questions or should you wish
further information,
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WADE BARROW
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Judical Branch Certification Commission (JBCC)
Court Reporters Certification Advisory Board Committee

Re:

The "One Third Rule" concerning deposition fees
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The Tarrant County Trial Lawyers Association (TCTLA) is
OPPOSED to proposed changes to the "One-Third Rule" com;:erning
deposition fees found in the Judicial Branch Certification Commission's
Court Reporters Code of Professional Conduct. TCTLA believes the
proposed changes would unnecessarily drive up litigation costs and create
confusion and lack of uniformity within the court reporting industry.
TCTLA is the local branch of the Texas Trial Lawyers Association.
It is comprised of more than 100 practicing lawyers in the DFW area. The
majority of these lawyers practice in areas which heavily rely on court
reporters and taking depositions. As a result, TCTLA is in a unique
position to appreciate how the proposed changes will impact litigation and
drive up costs.
TCTLA joins the Texas Court Reporters Association in opposing
the proposed changes because it would allow court reporters and court
reporting firms to charge significantly higher rates for depositions. It would
also encourage potentially unethical relationships among freelance court
reporters and ignores advancement in technology that should have
reduced deposition fees. The proposed changes would increase the price
court reporters could charge for a copy of a deposition. This, in an age
where the majority of depositions are transmitted electronically. It is
unclear what problem the proposed changes to the existing law are
intended to address.
Please feel free to contact TCTLA with any questions or comments.

Wade A. Barrow, President
Tarrant County Trial Lawyer Association
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April 20, 2017
Judieial Branch Certification Commission (JBCC)
P.O. Box 12066
Austin, Texas 78711-2066

Re:

Proposed Amendment to Code of Professional Conduct,
Rule 17 - Known as the "1/3 Rule"

Dear JBCC Members:
This is to provide a summary of the reasons I oppose the proposed amendment to the Code of
Professional Conduct Rule 17, known as the "1/3 Rule". I am currently and have been a licensed
attorney in the State of Texas for over 28 years. I am Board Certified in Personal Injury Trial Law
by the Texas Board of Legal Specialization. I am also a licensed attorney in the states of New
Mexico and Florida. I am a solo practitioner with rriy main office located in Odessa, Texas.
My law practice involves the representation of individuals and families as Plaintiffs in personal
injuty and wrongful death cases. I have represented Plaintiffs in personal injury and wrongful
death cases from the time I became a licensed attorney in Texas over 28 years ago until the present.
I have·filed and tried numerous personal injury and wrongful death cases and have taken numerous
depositions in connection with said cases.
The primary reason I am opposed to the proposed amendment of the l/3 Rule is because any such
amendment will result in. significant increases of litigation costs that will ultimately be paid by.
Texas litigants. The litigants who will ultimately pay for the increased costs include personal
injury and wrongful death Plaintiffs and many others involved in various aspects of litigation
including family cases, business litigation and other civil disputes.
Litigation costs in today's lawsuits are significant. Litigation costs include filing fees,
investigation costs, expert fees, deposition fees, videographer fees, medical records costs and many
others. The vast majority of litigants, especially Plaintiffs, are individuals, families and small
businesses that have already been financially devastated by an i11jury, the death of a loved one or
unfair ·and/or fraudulent business practices. Although litigation costs are many times, but not
always, initially paid by the attomeys representing the Plaintiffs, they are ultimately deducted from
the Plaintiffs' recovery. In many cases, the recoveries made by the Plaintiffs are not full recoveries

because they result from t~e compromise settlement of their claims. The proposed amendment to
the 1/3 Rule will increase the costs oflitigants who are many times making limited recoveries and
whose access to the court system is already limited because of costs. The increase in litigation
costs that will be caused by the amendment of the 1/3 Rule will result in a dollar-for-dollar
reduction of the recoveries made by individuals, families and small businesses.

It is common for litigation costs in automobile collision and trucking accident cases involving
serious injuries and/or wrongful deaths to exceed $100,000.00. In oilfield accident cases involving
serious injuries and/or wrongful deaths, the costs can be significantly higher depending on the
complexity of the case and the number of depositions taken and. can exceed $200,000.00. As you
can see, the financial burden of the litigants is already heavy and will increase with the proposed
amendment to the 1/3 Rule.
For example, in trncking accident cases, it is common to take 15 to 20 depositions. In oilfield
accident cases, it is common to take 30 to 50 depositions. The 1/3 Rule significantly reduces the
deposition costs to the litigants because a copy is limited to 113 of the cost of the original
deposition. In a case involving 30 depositions with an original deposition cost of $1,000.00 per
deposition, the costs of all the originals is $30,000.00. The 1/3 Rule limits the copy costs of the
litigants who did not notice the depositions to $10,000.00. This is a significant savings in costs
from the proposed two (2) year floating rate change to the 1/3 Rule that will increase the 1/3 copy
rate to 60% or more. This is an unfair burden to impose on Texas litigants who are already
burdened with significant litigation costs and limited access to the court system because of costs.
In the past 1Oyears, many efforts have been made by the Texas Legislature and the Texas Supreme
Court to limit and reduce litigation costs. The proposed amendment of the 1/3 Rule would be a
·
step backwards, not forwards.
.For the reasons stated above, I am opposed to the proposed amendment of the 1/3 Rule.
Thank you for your consideration in this matter.
Sincerely,

LAW FIRM, P.C.
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March 10, 2017

Texas Court Reporters Association
P.O. Box 2379
Athens, TX 75751
Re:
Dear Sir:

Amendment to One-Third Rule

I have been advised that the Judicial Branch Certification Commission ("JBCC") has before it a proposed
Amendment that would change the current rule with respect to copy charges for a deposition being no more
than one--third of the original cost for the same deposition. I am an attorney who has been practicing law
in Midland, Texas and the Permian Basin area for almost forty (40) years and routinely use the services of
court reporters on behalf of my clients both for depositions, discovery matters as well as court proceedings.
My firm traditionally passes along any court reporter cost incurred in connection with any matters to our
client.
The purpose of this letter is to notify you of my request that the One-Third Rule not be amended and that
the current charges seem reasonable and fair to the court reporters as well as to my clients. Therefore, I
would strongly urge the JBCC to oppose any attempts to amend the One-Third Rule.
·.Thank you for your attention to this matter.

CHB/lm

MARK HENRY DETTMAN
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March 13, 2017
Texas Coutt Reporters Association
P. 0. Box 2379
Athens, Texas 75751
Re: Contemplated Changes to the One-Third Rule
Dear Texas Court Repo1ters Association:

(

It has come to my attention that some members of the comi rep01iing profession in Texas
are advocating for an amendment to the one-third rule. I understand that the ctment rule, which
was adopted some time ago, places a cap on the price of copies of transcripts at one-third of the
cost per page of the original document. I am not privy to the original history of the one-third
rule, but I assume it was developed in recognition of the fact that the production of a copy is
much less time consuming and expensive than occurs with the transcription, proof reading,
editing, and production of an original page of a transcript. I understand that a group within the
court reporting profession wishes to amend the one-third rule, with the result being that there
would be a substantial increase on the fee a court repo1ier could charge for copies of a transcript.
Theoretically, a court reporter could charge the same fee for a copy as was charged for the
original, or perhaps more, depending upon the final version of the adoption proposed.
The comt reporters with whom I deal on a daily basis are professional in all aspects of
their work and are comfortable with continuing the one-third rule in its present form. These
court reporters recognize the detrimental effects that could come with any amendment of the
current one-third rule, including increased costs to litigants, to govemment, and to the legal
profession. Recognizing the substantial increase in costs, I would not suspect that the vast
majority of Texas' court rep01ters would be in favor of amending the one-third rule. As a
member of the bar, I am certainly opposed to amending or changing the current one-third rule.
When presented with the opportunity to address this matter, please feel free to share my
opinion and position with others with regard to maintaining the cunent status of the one-third
rule. Thank you for all you do and please feel free to contact me if I can ever be of service.
Very truj,y y/ urs,
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Attorney and Counselor
Adolphus Tower-Suite 210
1412 Main Street
Dallas, Texas 75202
Email: jplewisjr@mindspring.com

Telephone: 214-742-5925

Facsimile: 214-742-5928
February 1, 2017

By Email Attaclm:eni

Ms. Leah Osteen
Osteen & Associates Repo1ting Services, Inc.
313 Nmthglen Drive
Hurst, Texas 76054
Dear Leah:

(

Thank you for bringing to my attention the current proposal to revise the rules
governing reporting services to remove the existing limits on the costs of deposition
transcripts. As an attorney who has practiced for 40 years in Texas and other
jurisdictions, both with giant firms such as Jones Day and as a solo practitioner, such
proposal is ill advised and will inevitably lead to abuse by larger litigants, such as
insurance companies, financial institutions, and major coqJorations.
A copy of a deposition transcript should not be expensive, especially in this
electTonic age. The reporting service incurs little additional expense in providing copies
as the charges to the patty engaging the reporting service and receiving the original
transcript should adequately compensate the service. Eliminating the "cap" on copy
charges ·will enable larger and frequent litigants to manipulate and use the system to
unfairly and inequitably shift deposition costs to their adversaries through arrangements
with the larger reporting services.

I recognize that reporting is a difficult yet important service and believe that
reporters should be fairly compensated for providing that service. However, the rules
shouid not be changed to enable preananged compensation schemes to become part of
the litigation tactics of larger litigants who have exclusive relationships with major
reporting services. I believe that such changes vvill be detrimental to smaller, independent
reporters as well

Any efforts you expend opposing the proposal would be greatly appreciated.

(

Very truly yours,
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March 2, 2017

VIA E-MAIL
Leah Osteen
Osteen & Associates Repo1ting Services, Inc.
313 Northglen Drive
Hurst, Texas 76054
RE:

Deposition Copy Costs

Dear Ms. Osteen,
My firm was recently made aware of the proposed amendment to the Texas "1/3" rule
contained in your Code of Professional Conduct, promulgated by the Texas Supreme Court and
enforced by the JBCC.
Our understanding is that the 1/3 rule would either be amended (potentially to 75%) or
eliminated. Removing or altering the cap to have a higher price for deposition copies would
clearly lead to gouging prices on copies. The 1/3 cap on the deposition copies upholds
the principle that a copy of a deposition transcript, especially in the electronic age, should
not be expensive or cost prohibitive.
As litigation attorneys, we appreciate the ethical reasons behind the implementation and
usage of the 113 cap. In our practice, we frequently obtain copies of depositions in cases. As a
small firm, our ability to obtain deposition copies to pursue our case through the litigation
process s and ultimately trial would be prohibited by raising the cost of deposition copies. As
plaintiff's attorneys, we typically work on a contingency fee basis wherein we incur all the fees
at the outset of the case. If the deposition copy prices were raised, we would be cost-prohibited
from obtaining relevant information to our cases.
Removing the 113 cap would allow larger and frequent litigants to gain a substantial
advantage, manipulate and use the system to shift deposition costs to opposing counsel, or make
the process so cost-prohibitive that it impacts the actual litigation of the issues.
The reporting rules should not be changed to allow deposition copies, which should cost
significantly less than the original, to be charged at a higher rate than the existing 1/3 rule.
Moreover, smaller and independent court reporters would suffer as a result. The amendment or
elimination on the other hand would obviously benefit larger reporting firms who have
relationships with large firms and corporations.

14785 PRESTON ROAD, SUITE 550, DALLAS, TX 75254
TELEPHONE: (214) 253~2533 I FACSIMILE: (214) 279~0033
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Therefore, my firm opposes any amendment or elimination of the 1/3 cap on deposition
copies.
Sincerely,

Vincent J. Bhatti, Esq.

(

Ditty S. Bhatti

(

Contracting
Frequently Asked Questions
Q: How does contracting affect impartiality? Aren't ethical codes enough?
A: Any arrangement that threatens the impartiality of court reporters or merely threatens the appearance
of impartiality will lead to a breakdown of our justice system. What if the judge in a case of yours was
being paid by your opponent in the litigation? Would their oath to be impartial be enough for you? If you
lost, would you feel as though you got a fair shake? It is our faith in the impartiality of the judicial system
that is the very basis of our Rule of Law and ordered government, and this foundation erodes when the
antagonists in litigation--the parties--start directly paying the bills of the allegedly impartial.

Q: Insurance companies and their attorneys say that they have established
contracting arrangements with court reporting firms in order to cut the costs
of their litigation. Isn't that a good thing?
A: Only if the success of our system of justice is measured solely by how it affects corporate balance
sheets. Regardless of whether certain contracting arrangements result in a cost savings to insurers (and
there is a lot of evidence that both the short term and long term savings are illusory), the point is that
the higher-or, at least, different-aims of the justice system should not be compromised in favor of the
bottom line. As the American Judges Association has recognized in a resolution to support legislative and
judicial measures prohibiting financial arrangements between court reporters and parties in interest,
"court reporters are officers of the court whose impartiality, as with judges, must remain utterly beyond
question in order to ensure the enduring confidence and faith from which our judicial system derives its
legitimacy." otherwise, why not simply contract out judges to insurance companies? That would save the
taxpayers millions. The reason why such arrangements are offensive to our notions of justice is that, like
with health care, while cost isn't irrelevant, neither is it everything. For example, HMOs exist first to cure
people. Cost savings methods that conflict with this goal should be forbidden (and are currently under
attack everywhere). Likewise, the justice system exists first to provide a neutral, fair forum for the
resolution of often bitter disputes. Any payment arrangement that threatens the impartiality of the justice
system should likewise be barred.
In other words: everyone wants to save money, but some things are more important than just a cheap
price tag. That's true even for companies. How can we tell? Ask a corporation what they pay their CEO ..
. and why.

Q: What has been the response of state legislators and rule-makers to anticontracting proposals?
A: Where state legislatures and state supreme courts have considered anti-contracting legislation and/or
rule changes, the trend has been to outlaw or strictly curtail contracting arrangements. So far, twentynine states, including Arizona, Arkansas, California, Connecticut, Delaware, Georgia, Hawaii, Illinois,
Indiana, Iowa, Kentucky, Louisiana, Massachusetts, Michigan, Minnesota, Nevada, New Jersey, New
Hampshire, New Mexico, North Carolina, Ohio, Oklahoma, Oregon, South Dakota, Tennessee, Texas,
Utah, West Virginia, Wisconsin, have enacted legislation, approved rules or taken other official actions
through their state board to limit or ban contracting. Presently, at least five other states have anticontracting legislation or rule changes currently pending before their legislatures or state supreme courts.

Q: What about the argument by proponents of contracting that rather than
reducing a court reporter's impartiality, contracting actually does the

opposite as it eliminates any personal relationship between the attorney and
court reporter?

(

A: This argument completely ignores the fact that unlike attorneys, corporations have no ethical
obligations to the court. The public is often skeptical of politicians because it is inferred that their
positions on policy are influenced by the largest contributors to their campaign. The judicial system, since
its legitimacy rests upon public faith, cannot tolerate arrangements that could create the same
skepticism. Court reporters are professionals with independent codes of ethics. As such, they are
responsible to these ethics even above the person paying them and before any other duty.

Q: Isn't a prohibition on contracting an unlawful restraint on trade?
A : Prohibiting parties in interest in litigation from having a direct contractual relationship with court
reporters, as officers of the court, is necessary to ensure the public's faith in the integrity and impartiality
of the judicial system. If this is an unlawful restraint on trade, then so are:
• laws prohibiting lawyers from representing parties on both sides in a case
<j

laws providing for fair bidding of contracts for state and local governments

• laws prohibiting politicians from conducting self-dealing financial transact ions
~

rules allowing for the challenging of judges for bias

Q: What about antitrust concerns?

(

A : Lobbying for laws that are aimed at prohibiting certain types of contractual arrangements does not
violate anti-trust laws. State governments are free to make any law which is not prohibited under their
constitution or is not pre-empted by the U.S. Constitution or federal law. The antitrust laws were
designed to prohibit collaboration among businesses in order to keep prices artificially high . The Supreme
Court has long recognized under its Noerr-Pennington doctrine that petitioning government to take
action, such as is done in lobbying for legislation, regulations, or official rule changes is also insulated
from anti-trust laws and is protected.

Q: How is contracting to provide court reporting services for government
entities different from contracting with private entities? Should government
agencies who are parties to litigation be allowed to contract for court
reporting services for litigation purposes?
A : Government agencies are required to comply with Federal statutes and regulations for all
procurements, including court reporting services. The federal statute governing government
procurements is the Competitions in Contracting Act (CICA) 41 U.S.C. Sect. 251 et. seq. The Federal
Acquisitions Regulations are the implementing regulations for CICA. These regulations prescribe policies
and procedures to promote full and open competition in the acquisition process, generally through sealed
bids or competitive proposals. Because government agencies must comply with these procedures for the
procurement of court reporting services, most states that have passed legislation or court rules
prohibiting contracting have specifically excluded government agencies from their provisions.

(

This exemption for government agencies has raised the question as to why private entities should be
prohibited from contracting with court reporting firms while government agencies are free to solicit bids.
The most important distinguishing factor is that government agencies are ultimately beholden to the
general public while private corporations are not. Governments are not responsible to stockholders
demanding the highest possible return each quarter. Governments are ultimately responsible to you and
me. This means that, where the perception of impartiality is concerned, there is far less of a risk that a
losing litigant against the government will view the process as biased even if the same government is
paying the reporter. This can be proven: Judges too get paid by the government. Has there been any cry
about the bias in that arrangement? Compare that silence with the loud concerns voiced about free lance
contracting, and one can easily perceive the difference.

More to the point: if a corporate defendant loses a big case, it could result in a reduction of pay or
bonuses, or a reduction in the value of stock options. Likewise, a win in a big lawsuit could enrich the
personal bank account of corporate officers by millions. In short, corporate officers stand to gain or lose
lots of their own money in litigation. Government officials have no similar, personal stake in the outcome
of litigation.
As a practical matter, because it is the taxpayer's money, not their own money, at stake, and because
government officials don't face the "bottom line" pressures of stockholder- responsible corporate
executives, government contracting poses little if no risk of real or apparent conflicts of interest in most
circumstances.
At least one state has taken the position that where government agencies are parties to litigation, they
should also be prohibited from directly contracting for court reporting services related to the litigation. In
a 1997 advisory opinion, New Mexico's Court Reporter Board sets up a functional capacity test for
governmental and quasi-governmental entities. The opinion states that under Rule 22-605(K) NMRA
1996, "a court reporter may contract with a governmental entity, the City of Albuquerque, for example,
to report its hearings when the City is acting in an adjudicative, legislative, or administrative capacity.
However, when the City of Albuquerque is a litigant and wishes to contract with a court reporter to do all
its depositions in Tort Claims Act cases, for example, then that will be considered contracting and will be
considered prohibited by Rule 22-605(K)."

(

April 21, 2017
Dear Board,
Thank you for the opportunity to speak to you today. My name is Lorrie Schnoor. I am the
JBCC Liaison for the Texas Court Reporters Association. I have been a freelance reporter for 26
years and a firm owner for the past seven years.
Since 1939, the Texas Court Reporters Association has advocated for ALL Texas court reporters,
including freelancers, officials, and CART/Captioners. We are proud to represent the vast
majority of freelance reporters in Texas. I am here on behalf of the TCRA membership to state
that we dto nwt support any revisions to the one-third rule. We believe the original language
should stay in place, and we are asking you to uphold it in the Code of Professional Conduct.

(

The one-third rule was promulgated by the Texas Supreme Court in 1995. It was established as a
solution to the problem of cost-shifting, which was prevalent during that time. While all of the
true work of producing an original transcript is reflected in the original fees, the one-third rule
established a reasonable limit on producing a copy of a deposition. While some construe it as
"old" and "outdated," TCRA membership believes that it is still a good policy and continues to
serve as an ethical guideline for the court reporting profession. If the amount for a copy is raised
or even abolished, the same problem will be recreated that the rule was put in place to solve.
111e one-third rule was challenged in 2002 and was upheld, being found that it was in the best
interest of the public for it to remain in place. Now, it is being challenged again by many of the
same people who challenged it in 2002. Once again, we are faced with a small percentage of the
repo1ting community trying to convince the majority that they know what is best for all reporters.
Any court reporter or court reporting firm that is asking for this rule to be changed has a selfserving interest and isn't considering the interests of the public. We believe that changing or
even abolishing the one-third rule is not in the best interest of the public, nor is it in the best
interest of freelance reporters in Texas. We respectfully request that you uphold the one-third
·
rule in its original form with JmQ revisions.

~c you. ..
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LoITie A. Schnoor, TX CSR #4642
TCRA JBCC Liaison
NCRA Registered Diplomate Reporter
NCRA Certified Realtime Reporter
Kennedy Reporting Service, Inc.
Round Rock, TX 78681

SYLVIA KERR, CSR, RPR, CRR, TCRR, CART LEVEL Ill
Texas CSR No 4776
P.O. Box 8491
Corpus Christi, Texas 78468
(361) 215-4159
My name is Sylvia Kerr. The court reporting profession has changed for independent freelance
reporters over the last 26 years that I've been reporting. There used to be a partnership
between the reporter and the firm. The reporter would receive a percentage of that firm's

page rate.
Things are shifting to where the partnership is now between the firm and their sales team, and
the reporter is the outsider, a warm body. Firms now tell the reporter what rate they will pay
the reporter, based on the deal the salesperson struck, and they don't disclose to the reporter
what the page rate is to the attorneys. Because there's no form of disclosure between the firm
and the reporter certifying to the transcript and the cost of the transcript, there's no way of
knowing if we are being treated fairly. Deals are sometimes made where the page rate is so
low, in exchange for volume work, that firms are forced to pay bonuses to reporters just to get
the job covered. The focus is on volume in, not quality out.
Some jobs are being paid on a flat-rate basis no matter how many parties there are or how
many attorneys order a copy. In those instances, backroom dealings have already taken place
between the firm and the parties, and the reporter has to decide whether to work for a
discounted rate or turn it down and make zero for that day.
My copy sales have steadily decreased. I work twice as much now to compensate for that.
believe that raising the copy cost will decrease copy sales even more, or perhaps eliminate
them altogether.
Removing our 1/3 copy cap will allow our original page rate to be negotiated in order to gain
business, with the promise that the difference will be made up in higher copy prices. The firms
will prosper because they will receive many depositions in a case, often scheduling all across
the state, but the independent reporter, who can be at only one deposition at a time, loses in
that deal because another reporter will likely be scheduled for the next deposition. The
reporter on the job doesn't benefit from that type of volume.
For these reasons, I would urge you to keep the 1/3 rule in place. I feel that Texas is fortunate

in having the 1/3 rule because it protects our original rate from being compromised, which is
the only payment guarantee we have.
Thank you,

Sylvia Kerr, CSR, RPR, CRR, TCRR, CART Ill
Texas Court Reporters Association Area 5 Director
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Good afternoon . My name is Lila Yvonne Loekwood. l am co-chair of the
Texas Court Reporters Association Freelance Committee.
I was certified in Texas in 198G, and started my own firm in 1993.

(

One of the biggest complaints and/or concerns we hear from court reporters
today is attorneys not buying copies of the transcripts, but instead making
their own copies. This is likely due to the cost of a copy and the attorney's
ability to copy it hinrnclf for pennies per page.

If attorneys are not buying copies at t.he 113 rate, they won't buy a copy at a
higher rate .
If we are forced to drop the page rate of the O& 1 just to stay in business
because the competition has d01rn so, we will end up working for the rates we
had in the 1980s.
Cost. ::ihifting moRt. :18sure<ll,y will occur if WP don't have the guidelines of the

1/3 Rule.

The prnctice of cost shifting is unfair nnd unethical.
Thank you for your time today.

(
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Good afternoon. My name is Leah Osteen. I am co-chair of the Texas Court Reporters
Association Freelance Committee.
I have been a freelance reporter in Texas for the past 29 years and have had my own reporting
firm for the last 23 years.
The 113rct rule was put in place as a way to limit how much the cost of a copy of a deposition can
be. It is there as a way to keep the litigation process fair for all litigants, to prevent cost shifting
and price gouging, abuse of the system.
Reporters are officers of the court and our main duties are to make a record and be neutral.
Neutrality is the core of the profession.

(

We need to make a living, but we also need to be fair and impartial, and allowing even the
possibility of price gouging is not in the best interest of anyone other than the big reporting firms
who will take advantage of the floodgates being opened by offering lower rates to the attorney
who initiates the deposition in return for that attorney sending the repotting firm all of their
business and then the reporting firm making up the difference by charging more for copies.
To me the result is obvious and is common sense. Everyone else will have to lower their rates to
compete with the reporting firms that are making these deals with the attorneys or are going
straight to the third-party litigants such as insurance companies to make their deals.
No one will end up buying copies because they will be too expensive. Now the individual
reporter, the one who is doing all of the work, is working for rates lower ~han we were before,
plus not selling copies because they are too expensive. Attorneys will end up sharing them by
email, like some already do.

/

In my opinion, a future effort by these reporting firms will be to only send locked electronic files
that are not able to be shared, either forcing payment of the high copy cost before download is
possible or the attorney not buying the copy at all. It is inevitable. It flows with the strategy.
We ask you not to allow this to happen.
Thank you for your time today,

(
Leah K. Osteen Dow, CSR

3 13 Northglen Drive
Hurst, Texas 76054-3024
Phone: (817J498-9990
Facsimile: (8 17J498-04 10
www.osteenreportingservices.com

WORKMAN ASSOCIATED REPORTERS

2504 W Park Row Drive
Suite B-5111
Arlington, Texas 76013
817.235.3080
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Good afternoon. My name is Teri Workman. I've been an independent freelance.reporter for over 30
years. I have experience both before and after the implementation of the 1/3 Rule. Before it was the
rule, 1/3 was considered fair and it was the standard as it mirrors statute for officials. I was lucky
enough to weather the changes in our profession that came with the "negotiating," "networking,"
"national markets," and "cross-state-line coalitions" that TexDRA mentions in their position papers.
Several reporters I worked with were forced out of the profession with less than 10 years under their
belts because they lost their clients to the deal-makers and felt they couldn't afford to work with those
same clients, whom they cultivated, but at a drastically reduced rate.
Instead of amending rules that benefit the few heavy-hitters and harm the everyday reporter - putting
value on marketers and salespeople - we should be looking at ways to protect the value of the original
transcript, which is the value of the skill of the reporter. The original is the constant in this equation.
Why would we want to gamble by putting so much value on the variable? That only makes sense if
there's a deeper agenda.
TexDRA's own position paper refers to the 1/3 Rule as an "ethics" rule, and we agree. Their first
proposed amendment says they want to "maintain the ethical obligation to charge a reasonable rate."
Their new proposed amendment calls for the ability to charge as much for a copy as the original. The
original and the copy are not "like services," so how is it ethical to charge the same? Again, that only
makes sense if there's a deeper agenda.
The only logical reason to want the ability to charge as much for a copy is the marketing and
negotiating tool that aligns court reporting firms large enough to handle such volume business with
litigants, usually insurance companies, who are constantly involved in lawsuits. This gives an unfair
advantage over smaller court reporting firms, independent reporters, and the one-time litigants who
deserve equal access to our judicial system. It also removes the only checks and balances in place to
ensure a reporter is being paid fairly on a copy, as disclosures between firms and reporters are not
required. These firms are already hiding behind the "reporter rate" to avoid disclosing their deals.
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TexDRA also says they want to "align the ethical obligation with rates recognized by the market as
reasonable." Ask any Texas reporter how they're doing with copy sales at even 1/3. With the original
going out .the door and seldom coming back and the ability to share a copy with a simple e-mail, I think
the market is already telling us that 1/3 may be considered too high, especially when the alternative is
free. Ask Texas reporters if the O&l rates from these deals are "reasonable." The only market that
would recognize these rates as reasonable is the market that exists for these deal-makers themselves.
TexDRA believes that its proposed language ensures a proper balance by encouraging the contracting
parties to negotiate for a reasonable rate for the originals. Negotiate? Do we think insurance
companies are going to negotiate our original rates up? Of course not. It's all part of the "backroom
deals" that cause original rates to go down and costs to be shifted to copies.
TCRA believes the 1/3 Rule is an ethical guideline, not a monetary restriction, and is similar to a
curfew we might impose upon our children. We all know nothing good happens after 2:00 AM. We
also know kids can get into just as much trouble at 11:55 PM as 12:05 AM. But responsible parents
know that if you give them an inch, they'll take a mile, so reasonable guidelines have to be put in place
to protect even the most trusted kids. The farther you deviate from that guideline, the more likely
unethical behavior will occur.
Let's remember some of those key words that TexDRA uses: "negotiating," "networking," ''national
markets," "coalitions."
Thank you,

~
Teri Lynne Workman, Texas CSR #3435
TCRA Director, Area 4
Workman Associated Reporters
Arlington, Texas 76013
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